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NOTES. 


Tue Legislature has been busy dur- Tuere is a bill for the relief of cities 
ing the past month, and many bills} where there are financial embarrass- 
have been introduced, but it is a euri-| ments, enabling them to make com- 


ous fact that there is a very small pro- | promises. 


portion of legislation in which lawyers; A supplement to the aet concerning 
are specinily interested. Although | mortgages, provides that in any case in 


nearly all the bills are nominally of at | which lands shall have been sold snb- 
general character, many of them are in| ject to any valid mortgages and the 
reality special. Many are political} holder of the mortgage, having notice 
rather than legal and others effect only | of such sale, shall allow more than one 
certain classes of corporations or in-| year’s interest to accrue without com- 
dividuals. mencing proceedings for foreclosure, 
Lawyers are really interested only |it shall be deemed negligence as to any 
in laws which affect the practice} person liable to pay said interest other 
or administration of the law, and those | than the owner of the lands. 
few statutes which declare general Another bill proposes to repeal the 
principles. ‘They are pretty well con-| 76th section of the Chancery act, which 
vinced of the truth of Lord Thurlow’s| authorizes » decree for the deficiency, 
remark that every lawyer must knowjand to forbi? a suit on a bond secured 
the common law, but that the devil) by a first mortgage if a foreclosure 





himself cannot learn the statutes. | suit has been begun, end provides that 
— in case suit on the bond is brought,the 
THERE seems to have been no attempt | execution shall be special and extend 
to make the radical changes in th. con- | only to the land embraced in the mort- 
stitution of the courts and the prac- | gage, ind the act even goes so far as 
tice of the law which were agitated be-| to forbid the creditor from being set 
fore the session opened. The legisla. | right by subrogation. 
tion seems to have been chiefly direct-| Fortunately this bill has been declar- 
ed to cutting down salaries and dimin-|ed unconstitutional by the Attorney 
ishing costs, and nearly all the bills}General. It is a curious example of 


bear evident marks of the hard times. | the effect of hard times on men's no- 
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tions as to the obligation of contracts. 
If the bill had been confined to cases 
in which the bond was given for a part 
of the purchase money,there might have 
been a something said in defence of it. 
It would have been amusing, in case 
the bill had passed, to observe the sur- 
prise of the promoters of it when the 
Jourt of Chancery continued to make 
decrees for the deficiency upon general 
equity principles in spite of the repeal 
of the 76th section. 

Two members have proposed a sup- 
plement to the act concerning taxes, 
providing that they shall be a first lien, 
and one states expressly that the taxes 
shall have preference over all mort- 
gages. This amendment is rendered 
necessary by the new Constitution as 
interpreted in Morrow v. Dow, 1 Stew. 
459. It is important, if all State 
taxes must be assessed under the gen- 
eral law, that the general law should 
be thoroughly revised. 


A supplement is proposed to the act 
concerning courts, providing that in a 
suit in the Supreme Court the winning 
purty shall not recover costs unless he 
obtains a judgment for over five hun- 
dred dollars; and the bill extending the 
jurisdiction of justice’s conrts, has al. 
ready passed both Houses. This last 
is a most unfortunate result of large 
bills of costs in the Circuit pressing 
heavily when debts are hard to collect 
It is hard to discover any intelligent 
object of the former except to preserve 
the equilibrium between the Supreme 
Court and the Circuit Couris. 
introduced in the Senate 


Tue bill 


providing that land once sold for taxes | 


and bought in by the muncipality 
shall not ,be sold again, affords 


what would seem to be a very obvious 
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means of saving utterly useless ex- 
pense. When lands have once been 
bought by the municipal authority there 
is no meaning whatever in a second 
sale, and the costs of repeated adver- 
tisements and sales add very materially 
to the burden and diminish the chance 
of redemption. If a second sale has 
any legal effect it must be to discharge 
the land of all prior taxes. We sup- 
pose the cities would not agree with 
any such interpretation of it. 





Tue bill requiring justices of the 
peace to pass an examination before 
being commissioned, would carry con- 
sternation to many of the aspirants 
for that office, and might have the effect 
of spoiling the fun of trials in justices 
courts. 


In the case of The Trustees of the 
Publie Schools vy. Taylor, decided at 
the last term of the Court of Chancery 
by Barker Gummere, Adv. Mast., 2 N 
J. L. J: 55, it was held that those sec- 
tions of the charter of the city of Tren 
ton, which give the city special privi- 
leges in regard to taxes, are repealed 
by the new constitution, and that taxes 
assessed since that date are assessed 
under the general law concerning taxes 
1863 Rev. p. 1165, and are alien only on 
the interest vf the owner subject to 
existing mortgages. The principle of 
this decision applies equally to all 
cities, and the matter is of immense 
importance both to cities and to mort- 
gagees. The point was hardly neces- 
sary to the deeision of the case, but 
there can be no doubt of the soundness 
of the doctrine provided it is confined, 
as it was doubtless intended to be. to 
taxes imposed for general state pur 
poses. Local taxes are properly as- 
sessed uuder local laws, but the State 
taxes must be assessed under the gen- 
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eral law and this has been held not to 
give taxes the priority over mortgages. 
Morrow v. Dows, 1 Stew. 459. 





Hobart and MecCulloh vy. Ross and 
Sandford, was an action to recover the 
price of goods sold and materials fur- 
nished. The plaittiffs were consign- 
ees with an interest but not the own- 
ers. ‘The defendants had had a con- 
tract with the owners for the purchase 
of the same goods. Depue, J., charged 
the jury that the plaintiffs, in order to 
recover the value of the goods, must 
show affirmatively that the defendants 
knew that they had an interest in the 
goods and were selling them on their 
own account. This is on the princi- 
ple that without such knowledge the 
relation of vendor and purchaser did 
not exist. It was held in an English 
case that where a tradesman had been 
in the habit of furnishing goods to a 
gentleman and had turned over his 
trade to another tradesman, who went 
on furnishing goods without notifying 
the gentleman of the change, the sec- 
ond tradesman could not maintain an 
action for the price of the goods. The 
same point is decided in Randolph Iron 
Co. v. Elliott, 5 Vr. 184. 





Tue Chancellor's decision in Zeller v. 
Adam, 2. N. J. Law Journal 19, is con- 
firmed by the decision of the Court of 
Appeals, of New York, in Sisson ve 
Hibbard, Jan. 21, 1879. This case is! 
curiously similar to Zeller v. Adam, 





and it is remarkable that it follows so | 
closely upon a case for which the only 
precedent exactly in point was found 
in 14 Ohio St. Reports. In all these 





cases the subject of the controversy | 
was an engine and boiler, and the ques- | 
tion was whether they were necessarily 
part of the real estate or could be made | 
personal property by the intention of! 


the parties. In the New York case 
this intention was more clearly ex- 
pressed than in the other cases. When 
the boiler and engine were placed upon 
the land a chattel mortgage was given 
upon them for part of the price, and it 
was understood that they should re- 
main personal property. They were 
afterwards removed, and in order to 
remove them it was necessary to take 
up a few boards and tear down a brick 
arch upon which they were built, 
though little pecuniary damage was 
done. It was held in an action by a 
purchaser of the land under the judg- 
ment, that the facts did not show such 
a& permanent annexation to the free- 
hold as to preclude the owner of the 
land from making a valid agreement 
with the vendors of the machinery 
that it should continue as between the 
parties to be personal property. The 
plaintiff having purchased under a 
judgment was held to have no other 
rights than those of the former owner. 





In speaking of the decision in Hurff 
v. Hires, 2N. J. Law Journal 2, we 
said that the difficulty of the doctrine 
of that case was most apparent in deal- 
ing with property in grain in ware- 
houses and elevators. This difficulty 
seems to have been felt by the court in 
Bailey v. Bensley, decided by the Illi- 
nois Supreme Court Oct. 10, 1878 and 
reported in 8 Central Law Journal, p. 
50, and stated infra, (ABsTRacTs oF Dr- 
cisions,) and it was held that when grain 
is placed in a warehouse and mixed 
with other grain of like quality, the 
receipt of the warehouse man does not 
represent so much property of the con- 
signor, but is evidence of a» debt from 
the warehouseman to him. The de- 
posit of the grain is treated very much 
like the deposit of money in a bank. 
In Hurff v. Hires it was held that a 
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man who had purchased two hundred 
bushels of grain, a part of a larger 
quantity of the same kind, had such a 
property in the grain that he could 
pick out two hundred bushels 
after the whole mass had been 


even 
levied 
on under a judgment against the seller. 
The question arises whether the inter- 
est in a part of the mass of grain is a 
right of property at all when it is im- 
possible to say that any one particle of 
the grain belongs to any particular 
person, or whether tt may not be only 
a right to receive so much grain, and 
constitute a sort of debt. 


Blackwell 
portant ruling was made by Judge 


In Coughlin v. an im- 
Depue upon the new clause in the Re- 
vision of the Practice Act providing 
The sec 
tion provides, Rev. Practice, 129, that 


in actions on contracts not under seal, 


for recoupment of damages. 


the defendant may recoup uny dam 
ages which he may have sustained by 
reason of the non-performance or de 
fective performance of any part of the 
same contract by the plaintiff, provided 
the prescribed notice be given, ete. 
The ruling in this case was that this 
does not authorize the recovery of a 
judgment by the defendant against the 
plaintiff in case the defendant's dam- 
ages exceed the plaintiff's claim. We 
are informed that Judge Dixon has 
made a contrary ruling. The question 
turns on the meaning of the word re-| 
coup at the time of the passage of the 


Revision. 


original meaning of it would not have 


It is quite certain that the 


suggested the idea of a judgment for 
In 


Lord Coke's time a reconpment meant 


damages in favor of the defendant. 


only a deduction from the plaintiff's 
claim by showing that he was not en- 
titled to all the <(lamages alleged, and 
it is still very strictly confined in Eng- 
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land to a reduction of damages on ac 
count of the non-performance or im 
proper performance of the plaintiff's 
contract. Mondel v. Steel, 8 M. & 
W. 858; Cousins v. Paddon, 1 C. M. & 
R. 547. In America the meaning of 
the word has been extended to 
brace the reduction of damages by 
showing that the defendant has suffer 


em 


ed damages by reason of the failure 
of the plaintiff to perform any cross 
obligation arising out of the same con 
tract, but we know of no case in which 
it bas been carried so far as to include 
the recovery of damages by the de 
fendant. It is essentially a defence, 
never aggressive. Sedgwick in stating 
the utmost limit to which the practice 
has been carried in New York, says: 
“It is competent for the defendant to 
give in evidence in diminution or re 
coupment of damages any fraud, etc.. 
growing out of and relating to the par 
ticular thing in question: ’ Sedgw. Dam. 
[444.] It is clearly assumed in those 
cases which discuss the question wheth- 
er an action for damages can be main 
tained by the defendant after he has 
made the defence of recoupment, that 
the damages could not be recovered 
by the recoupment. Britton v. Turner 
6 N. H. 48; Fabbricotti v. Launitz, 3 
Sandf. S. C. R. 743; Waterman on Set 
off 594. 


In Chicago Packing and Provision 
Vo. v. Tilton, which will appear in 87 
Illinois Rep., it is held that where a 
person who is or represents himself to 
be a manufacturer, sells by a_particu- 
lar and well known market description 
is not seen 


an article which or exam 





ined by the purchaser, the law will im 
| ply a warranty that the article is of 
| fair merchantable quality correspond 
\ing to the description under which it 
is sold; but that if the vendor pro- 
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poses to act as a mere dealer and not 
as a manufacturer, or professes to be 
selling for other parties, no warranty 
will be implied as to the quality of the 
goods sold. The distinction made in 
this case is very clearly stated in Wol- 
cot v. Mount, 7 Vroom 262. It is true 
that in the case of a sale by descrip- 
tion or known designation made by a 
dealer no warranty of quality is im- 
plied, but there is a warranty that the 
article corresponds with the descrip- 
tion or answers the designation. A 
very careful classification of sales in 
relation to implied warranty may be 
found in Jones v. Just., L. R. 3 Q. B. 
202. 





A new phase of the subject of the 
assumption of a mortgage is presented 
in Mansur v. Bartholomew, Superior 
Court Indiana, Dec., 1878, Albany 
Law Journal, Vol. 19, No. 3. The 
mortgage was given to secure a nego- 
tiable note. Ina suit to foreclose the 
mortgage, in which the plaintiff, an 
endorsee of the note, sought to hold 
the vendee of the land upon an as- 
sumption of the note, it was held that 
the vendee might set up any defence 
which he might have, or his assignor 
might have had; that the vendee was 
uot liable upon the note, but only upon 
the contract of assumption, and that 
the note was only evidence of the 
amount to be paid; that the vendee, 
not being liable as maker or endorser 
of the note, is not precluded from set- 
ting up a defence against the payee in 
an action by a bona fide holder. 

Ir was said to be now -settled in In- 
‘ians (eontrary to the common law 
rule) that a third person may sue in 
all cases on a contract made for his 


benefit. Itis frequently «asserted by 


our own courts that it is now estab-| named association. 
| 
that the general rule was that priority 


lished as a general rule that a person 





for whose benefit a contract is made 
may bring suit upon it, although he is 
not a party to it, and no consideration 
moved from him. Joslin v. N. J. Car 
Spring Co.,7 Vroom 143-5; Crowell 
v. Currier, 12 C. E. G. 152-4. We 
think, however, that the rule has in 
reality been carried no further than it 
had been when its limits were so clearly 
defined by Metcalf, J., in Mellen v. 
Whipple, 1 Gray 317, and that all the 
cases cited to prove the rule are only 
apparent exceptions to the common 
law principle that the “ plaintiff in an 
action on a simple contract must be the 
person from whom the consideration 
of the contract actually moved, and 
that a stranger to the consideration 
cannot sue on the contract.” We do 
not think that the rule enunciated in 
Joslin v. N. J. Car Spring Co., would 
be extended to any cases that were not 
included in these exceptions. To make 
the rule a general rule would be to 
overturn, upon the authority of a few 
exceptional cases, one of the oldest and 
most firmly settled doctrines of the 
common law. Indeed, it is difficult 
to see any use for the rule requiring 
a consideration for a contract, if the 
contract may be sued on by one who 
has nothing to do with the considera- 
tion. 

Tur common law doctrine has now 
been distinctly affirmed by the United 
States Supreme Court in Second Nat. 
Bank v. Grand Lodge F. & A. Masons, 
decided at the October Term, 1878. 
In this case one association had agreed 
with another, in consideration of the 
performance of certain acts by the 
other, to pay certain bonds issued by 
the latter. It was held that the bond- 
holders had no right of action to en- 
force such agreement against the first 
The court said 
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of contract must exist between the 
plaintiff and defendant in an action of 
assumpsit, and although there are 
many exceptions to it, yet, where a 
debt already exists from one person to 
another, a promise by a third person 
to pay such debt being primarily for 
the benefit of the first debtor, and to 
relieve him from the liability to pay it, 
(there being no novation), he has a 
right of action against the promisor 
for his own indemnity, and if the ori- 
ginal creditor can also sue, the prom- 
isor would be liable to two separate 
actions, and, therefore, the rule is that 
the original creditor cannot sue. Two 
exceptions to the rule requiring prior- 
ity of contract were mentioned: first, 
where, under a contract between two 
persons, assets have come into the 
hands of the promisor which in equity 
belong to a third, and second, where 
the plaintiff is the beneficiary solely 
interested in the promise, as where one 
person contracts with another to pay 
money or to deliver some valuable 
thing to a third The court had no 
occasion to sanction these exceptions ; 
it merely mentioned them as having 
been made in the State courts, and we 
are inclined to think the second is in- 
consistent with sound principle. 


REMEDIES AGAINST INSOLVENT 
CITIES. 





The failure of the City of Elizabeth | 
to pay interest on its bonds brings up) 


distinctly the question, What legal 
remedies have the creditors of a city to 
enforce their claims after the burden 
of debt has become too great to be 
supported voluntarily, and the need of 
public credit and the fear of public 
disgrace are insufficient to over-balance 
the crushing weight of accumulated 
debt ? 
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These considerations of public honor 
and public interest are so strong that 
it has been hardly necessary to con- 
sider hitherto what the ultimate legal 
remedies are. 

The value of city bonds has depend- 
ed much more upon the prosperity of 
‘cities aud their ability to pay the in- 
terest out of the ordinary revenues 
than upon any well known legal sanc- 
tion. But now that so many cities 
have reached the very limit of moral 
endurance, it is important that the 
legal sanction should be understood 
and applied, if need be, in aid of the 
municipal conscience. The embarrass- 
ment about the means of enforcing 
municipal debts arises from the fact 
that although cities have almost un- 
limited credit, they have very little 
corporate property, and nearly all of 
that is exempt from seizure under exe- 
cution, because it is necessary for the 
purposes of municipal government, as 
in the case of fire engines of the city of 
Rahway, which were seized under exe- 
cution a few weeks ago, and were or- 
dered by Judge Van Syckel to be re- 
leased. See also Monaghan v. Phila 
delphia, 28 Pa. St. 207; Dillon on 
Mun. Corp. §685, note. The power of 
the city to levy taxes is the source of 
income from which the debts are to be 
paid, and this the creditor has a right 
to have exerted on his behalf. The 
creditor has an undisputed remedy in 
the writ of mandamus to compel a city 
to levy a tax for the payment of his 
debt to the full extent of its right to 
tax, though not beyond it. Dillon on 
Mun. Corp. §§686-689, 2d edition, and 
cases cited. This power is incident to 
the court which renders judginent, and 
may be exercised by the United States 
Circuit Court against cities organized 
under state laws. Riggs v. Johnson 
| County, 6 Wall 166; and in case of the 
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refusal of the State officers to levy the 
tax, the United States Courts have 
even gone so far as to appoint the 
marshal a commissioner for that pur- 
Dillon on Mun. Corp. $693. 

But suppose the city officers are 
willing to levy the tax, and have done 
all in their power to raise the money 
required, but are unable to meet even 
interest on the public debt; suppose 
they have levied tax after tax, and, 
in default of payment have set up a 
great part of the real estate within the 
city for sale year after year, and find 


pose. 


no one .eady to buy it for the amount 
of the tax for fear of the taxes which 
are to be imposed in the future, so 
that the city itself has become the ten- 
ant of a great part of the real estate 
within its limits, and the taxable prop- 
erty has therefore diminished until it 
is 0 small that the whole annual income 
of it is nut enough to pay the interest 
on the public debt,—in such a case as 
this, has the creditor any remedy? 
The city has no property, its income is 
exhausted, and there is nothing left 
but the property of the citizens. Is 
this subject to be taken for the public 
debt? The affans of cities have 
reached such a pass that this has be- 
come a question of vital importance to 
property owners as well as to credi. 
tors. 

It is laid down as a general rule in 
2 Kent's Com. 278, and in Angell and 
Ames on Corp. $629, that although in- 
dividual members are not liable for the 


16 Conn. 368, and the rule is distinctly 
though reluctantly stated by Wilde, J. 
in Chase v. Merrimack Bank, 19 Pick. 
564, as no longer open to question. 
The doctrine is expre-sed as follows in 
Merchants’ Bank v. Cook, 4 Pick. 414: 
“ Towns, parishes, precincts, etc., are 
but a collection of individuals with cer- 
tain corporate powers for political and 
civil purposes, without any corporate 
fund from which a judgment can be 
satisfied, but each member of the com- 
munity is liable in his person or estate 
to the execution which may issue 
against the body.” 

Tbe origin of this doctrine is attri- 
buted by these courts to immemorial 
usage in New England, and no cases 
are found, we believe, out of New Eng- 
land in which the rule has been de- 
clared. Two English cases are always 
referred to in the New England de 
cisions as recognizing the rule. One 
of these is Russell v. The Men of Dev- 
on, 2 Term Rep. 660, in which it was 
held that the inhabitants of a county 
are not liable for an injury sustained 
by reason of a county bridge being out 
of repair. The result of the case was 
the very opposite of the New England 
rule, and there was nothing in the 
opinion which recognized the existence 
of any such rule except in the case of 
the members of a “ hundred ” upon hue 
and cry under the old Saxon law. The 
other, case cited as recognizing this 
doctrine is Attorney General v. City of 
Exeter, 2 Ruse. 45, in which it was 


debts of u corporation, yet in the case | said that if all the land in the city of 


of quasi corporations, like towns and 
parishes. if power to sue them is given 


Exeter were subject tu a fee farm rent 





each landholder would be liable for all 


by statute, cach inhabitant is liable for | rent, which is a very obvious proposi- 


the judgment. This is undoubtedly | 
the law in the New England States. It | 


i8 established there by a long line of 
decisions. 


The bistory of it is given) 


tion upon the principles of real estate 
law. Besides these we know of no 
English cases cited as authority for this 
doctrine except those which hold that 


by Charch,C. J., in Beardsley v. Smith, levery inhabitant of a parish isa party 
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to a suit by or against the parish. The 
principle of this is that an English 
parish is not really a corporation, but 
merely an association of individuals, 
and it is upon this prin-iple that the 
New England rule is leased, viz: that 
towns are only incorporated for certain 
political purposes and retain for many 
purposes the characteristics of the old 
English “hundred.” We find, there- 
fore, that even in New England the 
rule is strictly limited to towns, school 
districts and territorial religious par- 
ishes. In Richardson v. Butterfield, 
6 Cush. 191, it was said by Dewey, J., 
delivering the opinion of the court: 
“This entire doctrine of the personal 
liability of the inhabitants of towns 
and of school districts, to discharge 
judgments against the gwasi corpora 
tions in which they reside, is open to 
the objection, that while they are held 
as parties individually, in respect to 
their liability to pay all judgments, 
they are not treated as parties to the 
action while pending, and have no right 
to interpose any defence to the action 
except such as a majority of the cor- 
poration may sanction. We think that 
this principle of individual liability for 
corporate debts is not, in the absence 
of statute provision, to be further ex- 
tended. * * * This liability, as applied 
to any inhabitant of a town, for the 
debts or default of the town in which 
he resides, is said by Mr. Dane (5 
Dane's Abr. 158) to be founded in im- 
memorial usage,” and the court held 
that the members of an incorporated 
poll-parish are not liable for the debts 
of the body. 

The only case we are aware of in 
which the question has come distinctly 
before the courts outside of New Eng- 
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land, is the case of Horner v. Coffey, 
25 Miss. 434, and in this the court re 
fused to follow the doctrine of Beards- 
ley v. Smith, and held that in the ab- 
sence of express statutory provision 
private property could not be taken 
to satisfy the public debts. This doc- 
trine is certainly more in accordance 
with justice and with legal principle. 
If the individuals are liable they cer- 
tainly ought to have a right to defend 
as individuals, and there is no other 
instance in our law of an execution 
against one party being issued upon a 
judgment against another. The indi- 
vidual and the town are, under our 
present system, wholly different parties. 
A town is now no longer an associa- 
tion of householders, all members of the 
same church and all having a voice in 
the town meeting; but a town is in 
every respect a corporation governed 
by officers and not by its members, 
and must be subject to the usual rules 
as to individual liability. 

What is the practical result of this 
conclusion we cannot now discuss. We 
can only add that it seems to us that 
the plan adopted in the case of thie 
city of Memphis, would hardly be ap- 
plicable except in a case where the 
charter was repealed abandoned 
and there were no persons to represent 
the power of the law, and that the ap 
pointment of a receiver would in any 
case lead to grave complications when 
‘the necessity arose for imposing new 
‘taxes, appointing new officers and mak- 
| For a discussion 


or 





|ing new ordinances. 
of the practical bearings of this ques 
tion of municipal debt, we refer to an 
article from a contributor to this num 
| ber of the Journat. 
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NEW JERSEY PREROGATIVE COURT. 


LIMITATION OF CREDITORS. 





Stelle’s Executcrs v. Conover, et als. 
{[Feb. Term, 1879.] 


Che time fixed by an order of the Orphans’ 
Court within which creditors of an insolv- 
ent estate must exhibit their claims, cannot 
be extended by a subsequent order. 


Appeal from order of Middlesex 
Orphans’ Court. 

The Orphans’ Court of Middlesex 
County, on the representation of the 
executors of Peter T. Stelle, deceased, 
that his personal and real estate was 
insufficient to pay his debts, made on the 
sixteenth of December, 1876, an order 
requiring creditors to exhibit their 
claims and demands against the estate 
under oath or affirmation within six 
months. 

Nearly a month after the expiration 
of the six months, the court, on the 
eleventh of July, 1877, made an order 
that the creditors of the estate have 
thirty days further time from the date 
of the last mentioned order in which 
to present their claims under oath to 
the executors. 

It does not appear by the record 





the time of putting up notices, and af- 
ter quoting Section 82 Orphans’ Court 
Act (Revision) directing the executor 
of an insolvent estate to give notice to 
the creditors to prove their claims 
within such time as the court shall 
direct not exceeding eighteen months, 
and also section 94 of the same act re- 
lating to the effect of a failure to prove 
a claim within the time limited, pro- 
ceeds as follows: 

It will be seen that the order of July, 
1877, was made not only after the court 
had exercised the power conferred by 
the statute in fixing the time within 
the creditors were to exhibit 
their claims, but almost a month after 
that time had expired. It does not 
appear that there was any reason what- 
ever for their action. 

The court cannot thus extend the 
time for exhibiting claims against an 
insolvent estate. They are limited in 
their power in that respect Ly the pro- 
vision of the section first above quoted ; 
for the limitation there designated has 
reference to the time to be fixed in 
their order made on the representation 


which 





peg CORN Ns 


ae RY NRT 


that there was any special reason for of insolvency, and when they have ex- 
this action, nor does it appear on | ercised their power, and the time so 
whose application, whether of creditors | fixed has expired and the notice has 
or executors, it was made, nor why it} been given, the court cannot extend the 
The executors appeal from | time even though the time fixed in the 
that order. | original order and that fixed in the ex- 

Mr. D. R. Boice for appellants. |tension do not together exceed the 

Mr. W. P. Voorhees for defendants. | maximum time, eighteen months, fixed 

Tue Orprnary, reciting the facts, re-|by the statute. The legislature obvi- 
fers to Coppuck v. Wilson, 3 Green| ously intended that the court should, 
75, which holds that the time werwen eae for all, fix the time in the order 
for proving claims runs from the date | made on the representation of insolv- 
of the order to limit creditors and not|ency. 


was made. 
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- Notice is to be given as directed by 
the statute so that all creditors may 
be apprised of the necessity of exhib- 
iting their claims. The order for ex- 
tension in this case provides for no 
notice whatever, and its effect would 
be to admit the creditor or creditors 
applying for it (but probably no others, 
seeing that, as before remarked, there 
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is no requirement that notice shall be 
given) who are barred by their laches 
to equal advantage with the diligent. 
Indeed it may justly be regarded as 
the means by which the court have 
undertaken to relieve the applicant or 
applicants from the consequences of 
his or their neglect. 
The order reversed. 





COURT OF CHANCERY OF NEW JERSEY. 


FRAUDULENT MORTGAGE~—EQUI- 
TY PLEADING. 





Shurts’ Executors, etc. v. Howell, et als. 
(Oct. Term, 1878. ] 

A creditor of a deceased person, whose estate 
is insolvent by reason of a fraudulent mort- 
gage, may maintain a bill against the ad- 
ministrator and the mortgagee to set aside 
the mortgage and have the assets applied 
to the complainant’s debt. It is immaterial 
that the claim is not in judgment. Such a 
bill is not multifarious. 

Bill for relief. 
rer. 

Mr. H. 8. Harris, for the demurrer. 

Mr. John T. Bird, for complainant. 

Tue Cuancettor: The demurrer is 

a general one and is filed by the ad- 

ministrator and Ellen M. Howell. The 


On bill and demur.- 





Colyar on Guaranties 344. One of the 
objects of this suit is to estublish that 
liability. The bill alleges that Howell, 
the intestate, and Allen, the testator, 
became co-sureties for Wilcox; that 
Wilcox became in 1872, and ever since 
has been, and still is, insolvent; that 
the complainant as guardian of Aller 
was compelled to pay $2,000 of the 
money, for the payment of which Aller 
and Howell were sureties, and as ex- 
ecutor the further sum of $1,996; that 
Howell's estate is declared to be in- 
solvent and that the insolvency arises 
from the fact that his daughter claims 
to be a creditor by bond for $2,000 and 
interest secured by mortgage on ber 
father's real property ; that those in 
struments were merely voluntary and 








demurrants object that it does not ap-| were made in view of Howell's liability 
pear by the bill that the complainant is|as surety for Wilcox with Aller, and 
a creditor of the estate of Howell; that!to binder, delay and defeat Howell's 
the bill is multifarious ; that the facts|creditors. It seeks to set aside the 
relied upon are not stated with posi-|bond and mortgage for the benefit of 
tiveness, and that the complainant has| the complainant ; but, failing that; for 
no standing in the cause because he is | the benefit of all the creditors. 
not a judgment creditor. _ If it were set aside there would be 
That under the circumstances stated | assets enough to pay all Howell's debis 
in the bill, the estate of Howell 1s in | including the debt due to the complain- 
equity liable to the complainant for|ant for contribution. For the pur- 
contribution cannot be doubted, De-' pose of merely setting aside the fraud. 
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ulent conveyance, it is not necessary 
that the complainant should have a 
judgment at law or decree in equity. 
Loomis v. Tift, 16 Barb. 541; Phelps 
v. Clapp, 50 Barb. 30; Richards v. 
Smallwood, 1 Jac. 552; Reese River 
Silvermining Co. v. Atwell, L. R. 7 
Eq. 346; Adames v. Hallet, L. R. 6 
Kq. 468; Skarp v. Soulby, 1 MeN. & G. 
364 ; Haston v. Castner, 2 Stew. 536. 

Proceedings at law to establish the 
debt if successful and resulting in a 
judgment, would give him no lien upon 
the estate of Howell. It could do no 
more at best, than to establish the 
debt. He not only seeks in this suit 
to establish it, but he asks also that 
when it shall have been established 
this court will aid him in collecting it 
by declaring the incumbrance put upon 
the property by Howell in favor of 
his daughter and the alleged debt 
which it purports to have been made 
to secure to be fraudulent at least as 
against him. He seeks thus to obtain 
for administration by rescuing them 
from fraudulent hands, assets of the 
estate which cannot otherwise be reach- 
ed. Clearly a creditor of a deceased 
person though his claim be not in judg- 
ment may obtain such relief in this 
court. Skarf v. Soully and Adames v. 
Hallett, sepra. 

Nor is the bill multifarious. It has 
only the purposes above indicated. 
The administrator is a necessary party ; 
for the complainant not only seeks by 
his bill to establish a claim against the 
estate, but he asks an injunction to re- 
strain the administrator from paying 
any money to the daughter by way of 
dividend out of the estate in his hands. 
Ellen M. Howell is of course interested 
in the question of the establishment of 
the complainant's debt as well as in 
the main object of the suit. The pur- 
poses of the bill are germane to each 


other. Indeed it may be said that the 
bill has but a single purpose, to reaeh 
assets in the hands of the daughter to 
be applied to or towards the satisfac- 
tion of the complainant's debt. 

The facts stated in the bill on which 
the complainant relies for the relief 
which he seeks are stated with suffi- 
cient certainty and clearness. 

Demurrer overruled with costs. 





SET-OFF ON FORECLOSURE. 


Williamson v. Fox, et als. 
"(Feb. Term, 1879.) 


In a suit for foreclosure the mortgagor or his 
assigns will not be permitted to set-off any 
demand against the mortgage debt, except 
payment or an agreement that the sum 
proposed to be set-off should be received 
and credited as payment. 

It makes no difference in the application of 
this rule, that the mortgagor who sold the 
property to the present owner representing 
that only a part of the mortgage was un- 
paid, is insolvent. 

A separate debt cannot be set-off agsinst a 
joint debt. 

Bill to foreclose. On final hearing 
on bill and answers of Mahlon Fox 
and Peter R. Williamson, and agree- 
ment of counsel that cause be heard 
on bill and answer and briefs. 

Mr. P. W. Cross for complainant. 

Mr. M. Wyckoff for answering de- 
fendants. 


Tue Cuancettor: The mortgage in 
suit was given by Mahlon Fox to Cath- 
erine Williamson. He subsequently 
on the 28th of February, 1878, convey- 
ed the mortgaged premises (except a 
part which had been previously con- 
veyed away and released from the 
mortgage) to Peter R. Williamson who 
now owns them. Catherine William- 
son assigned the mortgage August 
15th, 1876, to her daughters Jernie 
(the complainant) and Electa. Electa 





assigned her interest in the mortgage 
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to the complainant on the 11th of 
April, 1878. While Fox was owner of 
the premises, he, on the 8th of April, 
1877, purchased from Martin Wyckoff 
& promissory note for $100, made by 
Electa, dated November 4th, 1872, and 
payable one day after date, and it was 
then endorsed by Mr. Wyckoff to him 
accordingly. Electa was then an equal 
owner of the mortgage with her sister 
the complainant. When Fox sold to 
Peter R. Williamson, he represented 
that there was due on the mortgage, 
of principal money, only $472, claim- 
ing credit on the mortgage for the 
amount of the note, and Williamson 
paid the rest of the purchase money. 
Fox says he is insolvent and alleges 
that Electa is so also. Fox and Peter 
R. Williamson insist that they have a 
right to off-set the amount due on the 
note against so much of the money 
due on the mortgage. 

It is thoroughly established in this 
court that in a suit for foreclosure the 
mortgagor or his assigns will not be 
permitted to set-offanv demand against 
the mortgage debt except payment, 
which operates as a release of the en- 


THE NEW JERSEY LAW JOURNAL. 








cumbrance pro tanto, or an agreement | 
that the sum proposed to be set-off, 
should be received and credited as pay | 
ment, Adm. of White v. Williams, 1 


Green Ch. R. 376; Dolman v. Cook, 1 


McCarter 56; Bird v. Davis, id. 467; 
Williams v. Doran, 8 C. E. G. 365: 
Dudley v. Bergen, id. 397. In this 


case it is not claimed that there was 
any agreement that the amount of the 
note should be allowed on account of 
the mortgage debt. Indeed it appears 
that the note was purchased by Fox 
long after it was due, and entirely of| 
his own accord and with a view to off-| 
setting it against so much of Electa’s| 
interest in the mortgage. It is not a| 
debt contracted by her with him, but 









one which he obtained by purchase. It 
is urged by defendant's counsel that 
the complainant became the assignee 
of Electa’s interest in the mortgage in 
order to defeat Fox's off-set. But in 
the first place the answers by no means 
show that that was the reason for the 
assignment, and in the next place, if 
Electa had not assigned, and were her- 
self prosecuting the foreclosure with 
her sister, the note, according to the 
authorities cited, could not be off-set 
against her interest in the mortgage in 
this suit. The principles of set-off do 
not apply to suits for foreclosure. It 
is insisted also that the fact that Electa 
and Fox are both insolvent will of its- 
self induce this court to allow the off- 
set. But the reason on which the 
cases above cited are founded, is not 
affected by the consideration of in- 
solvency. That reason is that the 
proceeding is in rem and not in per- 
sonam. And again the claim is a sep- 
arate debt, while, if Electa is still own- 
er of the mortgage with her sister, the 
mortgage debt claim is joint, and the 
off-set must on that ground be denied. 
Robbins v. McKnight, 1 Halst. C. R. 
642. In that case, though the court 
did not decide the question whether 
insolvency would be good reason in 
equity for allowing the off-setting of a 
separate debt against a joint one, they 
appear to have been inclined to the 
opinion that it would not. The suit, 
however, was not for foreclosure but 
for specific performance of a contract. 

There will be a decree for complain- 
ant in accordance with these views. 


RECEIVER. 





Chetwood v. Coffin. 

{[Feb. Term, 1879.] 
A Receiver of mortgaged premises was ap- 
pointed upon admission of absence of per- 
sonal security, insufficiency of the prem- 
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ises as security, and the fact that the own- 
ers take the rents, leaving the interest one 
year in arrears and the taxes three years, 
although the taxes were subject to the 
mortgage. 


Bill to 


ceiver. 


foreclose. Motion for Re- 


Mr. John Chetwood, for the motion. 
Mr. W. J. Magie, contra. 


THe Cuancettor: The facts stated 
in the petition are admitted. It is ad- 
mitted that the complainant has no 
personal security for the payment of 
this mortgage debt; that the mort- 
gaged premises are insufficient security 
for its payment, and that the defend- 
ants, the owners of the equity of re- 
demption, have let the property and 
take the rent, leaving the taxes unpaid 
and also the interest upon the mort- 
gage. There is at least a year’s inter— 
est due on the mortgage, and the taxes 
for the last three years are unpaid. 
The defendants insist that inasmuch 
as the lien of those taxes is, under the 
adjudication in Morrow yv. Dows, 1 
Stew. 469, subsequent to the lien of 
the mortgage, there is no ground for 
the appointment of a receiver accord- 
ing to the decision in Cortelyou v. 


Mr. L. Cochran for mortgagor. 


Tue Cuancettor: This application 
is made in aid of proceedings at law, 
an action of ejectment brought by the 
complainant on his mortgage for the 
recovery of possession of the mortgag- 
ed premises. The mortgagor is in- 
solvent, the property is an insufficient 
security, the mortgagor has moved 
‘away from the premises and given pos- 
| session to a person who is to occupy 
them for his own use without payment 
of rent and without accounting for the 
use thereof, and the mortgagor has 
committed waste and threatens to com- 
mit more. A receiver will be appointed. 





RESIDUARY ESTATE. 
Green's Executors v. Green, et al, 
{February Term, 1879.] 

The rule that where the residuary personal 
estate is given to the legatee for life, the in- 
terest which accrues thereon from the 
time of the death of the testator shall. in 
the absence of any direction to accumulate, 
go to the life tenant, is well settled. 

The fact that the residuum is given to a trus- 
tee in trust to pay interest, etc., does not 
make the case an exception to the rule. 


Bill by executors for construction of 
will and directions. 





Hathaway, 3 Stockt. 39. But apart 
from the non-payment of taxes there 
is in this case misappropriation of the 
rents in not applying them to the in- 
terest. The defendants take the rents 
to their own use and leave the interest 
unpaid. 
There will be a receiver. 


RECEIVER PENDING EJECT- 
MENT. 


Brasted v. Sutton. 

[Feb. Term, 1879.] 
Bill to foreclose. Petition for re- 
ceiver. On order to show cause and 


affidavit. 


By the ninth section of his will, 
which is dated August 16, 1871, Henry 
W. Green directed that all the residue 
of his estate should be divided into 
three equal parts or shares, and gave 
one of these parts to his wife and an- 
other to his son, and directed that the 
other, being the share of his daughter, 
Mrs. Blackwell, be held in trust for 
her, and he accordingly, by the tenth 
section, gave that share to his brother, 
Caleb S. Green and his son Charles E. 
Green, and to the survivor of them in 
trust as to $20,000 of it, to pay her the 
interest for life to her separate use, 
and after her decease to pay the prin- 





Mr. C. J. Roe for complainant. 


cipal or deliver or divide the securities 
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in which it may be then invested, to or 
among the persons to whom she might 
give it or them by will, or in case she 
leaves no wil: then to her next of kin, 
except any husband she may have ; and 
as to the rest of the share to hold it on 
the trusts declared in her marriage 
settlement, which are similar to those 
declared in the will. The executors 
asked the opinion of the court as to 
whether the “residue” of the estate 
bequeathed in this section included 
certain stocks and securities received 
by the executors under an agreement 
between the testator and the executors 
of John C. Green deceased, and if so 
whether the share of the testator's 
daughter in such stocks and securities 
must be sold and the proceeds invested 
on bond and mortgage and in state 
stocks or bonds or government bonds, 
or whether the executors may receive 
and hold for the benefit of the trust, 
the very stocks and securities held 
by them as executors, both 


received from their testator and those | 


received from the executors of John 
C. Green. 

The answer filed by the daughter, 
Mrs. Blackwell, presents the question 
whether she is not entitled to interest 
on her share of the residuary estate of 
her father from the time of his death. 
The executors insisted that it should 
draw interest only from the end of a 
year after his death, The debts of the 


testator and the genera] legacies are | 


all paid. 

Mr. Cortlandt. Parker for the exe- 
cutors. 

Mr. James Wilson for Mrs. Black 
well. 

Mr. F. Kingman for the guardian 
ad litem of the infant defendant. 

Tae Caancettor: Held, Tiat under 
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other securities received from the estate 
of John C.Green deceased; that the exe- 
cutors were at liberty to hold one-third 
of these very stocks and securities as 
the share of Mrs. Blackwell, and that 
Mrs. Blackwell's share bore interest 
from the date of the testator’s death. 
The opinion on this latter point is as 
follows: The rule that where the re- 
siduary personal estate is given to the 
legatee for life the interest which ac- 
crues thereon from the time of the 
death of the testator shall, in the ab- 
sence of any direction to accumulate, 
go to the life tenant is establisned. It 
does not rest on the presumption that 
the lite interest was given for support, 
but on the equity which seeks to give 
to each, the life tenant and the remain- 
der man, his due. If the distribution 
or payment or delivery of the residuary 
estate be postponed until the end of a 
year from the death of the testator,the 





those | 


share assigned to Mrs. Blackwell must 
include her share of the interest earned 
by the securities in which the residu- 
ary estate has been invested. To give 
the interest to the remainderman by 
treating it as a part of the principal 
would be unjust to her. The rule 
which gives the executor one year for 
the payment of legacies was made to 
secure him from embarrassment in the 
settlement of the estate. If he has no 
reason for withholding the residuum 


from the residuary legatees, he may, if 





he sees fit, pay or deliver it over at 
jonee, and then the life tenant will at 
once begin to receive the benefit of the 
interest. If the executor sees fit to 
retain the estate until the end of the 
‘year, that fact should not affect the 
rights of the life tenant—it should not 
| subject him to the loss of the interest. 


The Chancellor then quotes 2 Roper 


the circumstances of the case the resid-|on Legacies 1322, and the opinion of 
uary estate did include the stocks and |Chancellor Walworth in Williamson y 
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Williamson, 6 Paige 298, and refers to 
Lovering v. Minot, 11 Cush. 151, 156; 
Lamb v. Lamb, 11 Pick. 371, and 2 
Redf. on Wills 570, and proceeds as 
follows : 

It is suggested by the counsel of 
the execntors that all the cases cited on 
the hearing in which the rule under 
consideration has been applied are 
cases in which the residuum has been 
given to a legatee for life with remain- 
der over, and that the rule does not 
apply to such a case as this, where the 
residuum is given to a trustee in trust 
to pay interest, etc. But it does apply 
to the case where the gift is to a trus- 
tee charged with the duty of invest- 
ment, so far as any securities are con- 
cerned, upon which interest is received 
within the year, whether the securities 
be new investments or old, whether 
they be investments of the estate of 
the testator or new ones made by the 
trustee. The fact that a trustee is in 
terposed between the legatee and the 
legacy can make no difference in the 
application of the rule. The rights of 
the life tenant as between him and the 
remainderman in respect to the subject 
under consideration are not changed or 
affected by that fact. Hewitt v. Morris, 
1 Turn. & Russ. 241; La Terriere v. 
Bulwer, 2 Sim. 18; Douglass v. Con- 
greve, 1. Keen 410; and Lovering v. 
Minot, 9 Cush. 151 were cases in which 
the residuum was given in trust for 
life with remainder over, and where the 
interest which accrued from the death 
of the testator was awarded to the life 
tenant. There will be a decree in 
accordance with these views. 


SETTING ASIDE SALE. 


Carpenter v. Smith. 
(Feb, Term, 1879.] 
On the foreclosure of a mortgage where the 
defendant, an old woman, had made bona 





fide efforts to put in a defence, and owing 
to the negligence of counsel had allowed 
the time for answering to go by, and then 
had tried to obtain a stay of the sale, but 
owing to the tardiness of another counsel, 
had failed, the sale was set aside (the com- 
plainant being the purchaser) although the 
merits were doubtful. 


Bill to foreclose. On petition to set 
aside sheriff's sale and for leave to de- 
fend. 

Mr. J. R. R. Hewett itor the peti- 
tioner. 

Mr. J. H. Carpenter for complain- 
ant. 


Tue CuHanceLton: The defendant, 
Rebecca S. Smith, the mortgagor, asks 
that the sheriff's sale of the mortgaged 
premises under the fiert facias may be 
set aside and that she may be permit- 
ted to answer. Surprise and merits 
are the grounds of the application. 
The former is very clearly established. 
The proof shows that three days be 
fore the return of the subpoena to an- 
swer, her daughter, who attends to all 
her business matters for her, went to 
Trenton and consulted couusel in re- 
gard to the defence of the suit by her. 
He gave her daughter a written mem- 
orandum of information which he 
wanted, but he afterwards told her to 
do nothing about the matter until she 
heard from him. She did not hear 
from bim and was surprised to learn, 
as she did from a neighbor, that the 
property was advertised for sale. She 
then obtained other counsel who pro- 
cured an adjournment and undertook 
to apply on her behalf for leave to 
defend. Before he had prepared the 
requisite papers the day to which the 
sale had been adjourned arrived. He 
sent the daughter to the place at which 
the sule was to be made to request an 
adjournment. She went accordingly, 
but ber application was unsuccessful 
and the sale took place. Under the 
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circumstances I do not think that the 
mortgagor should be regarded as bar- 
red in this application by laches. She 
appears to be an aged person incapable 
of attending to business for herself, 
and her daughter seems to have used 
all diligence in the matter which could 
have reasonably been expected of her. 
Though the question of merits pre- 
sents some difficulties, yet there is 
enough shown to induce the belief 
that justice will be best done by giving 
the mortgagor an opportunity of de- 
fence. The sale will therefore be set 
aside (the complainant was the pur- 
chaser) and the proceedings opened 
and the mortgagor let in to answer. 


EFFECT OF ADMISSION IN AN- 
SWER. 


Wills v. McKinney. 
{Feb. Term, 1879.] 

An admission by a defendant 1n an answer to 
a bill to foreclose, that the alleged mortga- 
gor made ‘‘some such” bonds and mort- 
gages, with a prayer for leave to refer to 
them, renders unnecessary any proof ex- 
cept the production of the instruments at | 
the hearing. 





An admission that the complainant is owner | 
of the bonds and mortgages, renders proof | 
| 


of complainant’s title unnecessary . 


On final hearing | 
on bill, answers and replications. 


Mr. Alfred Milis for complainant | 


Bill to foreclose. 
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Kinney, as to the fact of the death of 
the mortgagee and the making and 
probate of his will and codicil thereto, 
under which the complainant by the 
bill claims title as his residuary legatee 
to the mortgages which are three in 
number, The cause was set down for 
hearing on the bill, answers and repli- 
cations. The answer of McKinney 
admits the execution of all the mort- 
gages. They were all given by bim. 
The others explicitly admit the first 
one. As to the second and third they 
admit that McKinney made “some 
such” bonds and mortgages and for 
greater certainty ask leave to refer to 
them when produced and proved. This 
is such an admission in reference to 
the mortgages as renders unnecessary 
any proof except the production of the 
instruments at the hearing. Daniel 
Ch. Pr. 4th Ed 838 ; Gres. Eq. Ev. Am. 
Ed. 11, note. Rowland v. Sturges, 2 
Hare 520. If duly acknowledged, no 
extraneous proof is needed. The pro- 
duction of them at the hearing was not 
required. . 

All the answers except that of Mc- 
Kinney admit the death of the mort- 
gagee at or about the time mentioned 
in the bill, that he left “‘some such last 
will and testament and codicil thereto’ 
and admit that the complainant is the 
owner of the bonds and mortgages,and 
for greater certainty ask leave to refer 


|to the will and codicil when produced 
and proved. It will be seen that they 
‘admit that the complainant is the 


Mr. C. D. Thompson and Mr. Jos- 
eph Voult for answering defendants. 


Tue Cuancettor: The question be-|owner of the bonds and mortgages. 
tween the complainant and the answer- | This admission is sufficient and renders 
ing defendants is as to the effect of|any proof on the subject of the com- 
certain admissions in each of the an-|plainant’s title unnecessary. Gres. Eq. 
swers (the answers are filed by the de-| Ev. Am. Ed. p. 11 note. McKinney's 
fendants McKinney, Decker, Byram, answer contains no reference to the 
Onstead and Hart respectively) and/ will or the complainant's title to the 


the silence of one of them, that of Mc-| mortgages. It does not deny or ques- 
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tion that title, and, setting up usury 
against the first mortgage, it prays 
that it may be decreed to be void 
therefor, and it prays also that an ac- 
count may be taken of the amount if 
anything due on the second and third 
mortgage, and that McKinney may be 





allowed such deduction therefrom and 
such credits thereon as may be equita- 
ble and just. The complainant will be 
permitted to put in the second and 
third mortgages and the probate of the 
will and codicil, as on the hearing. 





UNITED STATES 


CIRCUIT COURT. 


Held at Trenton, New Jersey. 


NEW TRIAL. 


Waters v. The Mutual Life Insurance Co., o 
New York. 
[Filed Feb. 8, 1879.] 

A mere difference of opinion as to the weight 
and effect of the evidence is not sufficient 
te justify the court in setting aside a ver- 
dict. 

On motion for new trial. 

Mr. C. Parker for the motion. 

Messrs. E. C. Harrisand T. N. Me- 
Carter, contru. 

McKennan, Cir. J.: If the court 
had been called upon to determine 
this case, without the intervention of 
a jury, its finding upon the evidence 
submitted would not have been con- 
current with that of the jury. But 
that is not enough to make it the duty 
of the court to set aside the verdict. 
In other words a mere difference of 
opinion as to the weight and effect of 
the evidence is not sufficient to justify 
the court in thus interfering with the 
verdict. Every intendment must be 
made in its favor as the decision ofa 
tribunal upon which the law devolves 
the special responsibility of determin- 
ing the credibility of witnesses and 
the import of evidence in its tendency 
to establish or disprove any fact which 


11 


lit is the duty of a jury to find. Hence 


a verdict will not be disturbed unless 


f | 


iit is plainly unwarranted by the evi- 
idence, of which it purports to be the 
‘result, by any favorable construction 
of it. 

I cannot affirm that there was such 
a degree of insufficiency of the evidence 
in this case; nor have I time to state 
in detail the reasons for this conclu- 
sion. There was evidence to show 
that the assured was a man of except- 
ional temperament and 
character. 


eccentric 
He frequently fell into 
moods, which were not induced by any 
apparently adequate or: rational cause. 
when he lost his self control, and was 
altogether unlike his former self, 
and from whicli he sought relief in at- 
tempts upon his life. These attempts 
were made under circumstances which 
| indicated some form of mental dis- 
| turbance involving incapacity of self- 
control, because he was no sooner con- 
fronted with the imminent consequences 
‘of his own act than he manifested an 
earnest desire to be saved from them, 
and willingly submitted to the employ- 
ment of the necessary means to that 
end. Is it an unanswerable hypothesis 
then, that on such occasions his will 
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was dethroned, and that he acted un- | May not these circumstances have pro- 
der an impulse, which he, at the time,|duced a recurrence of the irrational 
was unable to resist ? | mood of which his previous conduct 

His business life was a failure, and) had shown him to be so susceptible, 
in this was exemplified his peculiar, un- | and have left him with a subverted 
practical character. At last he em- | will, powerless to resist an impulse to 
barked in an enterprise from which he | ‘do what, in the last letter written by 


expected most favorable results, indeed | him, be said he “hated and despised ?” 


upon which he seems to have staked 
his final hope of changing his condition 
and of acquiring the fortune which 
had so long eluded his pursuit. This 
hope was suddenly blasted, and, on 
the same evening when this disappoint- 
ment occurred, he had an angry alter- 
cation with his wife and son. During 
the same night he committed suicide. 





I cannot say that such an inference 
is unwarrantable, although it is the 
result of an interpretation of the evi- 
dence most favorable to the verdict. 
But I am bound to adopt it ; and hence 
the motion for a new trial must be 
denied, and judgment upon the verdict 
ordered to be entered. 





U. S. DISTRICT COURT FOR NEW JERSEY. 


IN BANKRUPTCY. 


In re Condict, Bankrupt 
[Filed Jan. 21, 1879.) 

A specification must present matters upon 
which the bankrupt can raise an issue. 

A specification which charges an offence in 
the words of the act is too vague. The 
particulars shonid be set forth. 

On specifications against discharge. 

Mr. T. N. McCarter for opposing 
creditors. 

Mr. C. E. Hill for bankrupt. 

Nixon, D. J.: Nine specifications are 
filed against the bankrupt’s discharge. 
The counsel for the bankrupt in the 
argument moved to strike out six, to 
wit: the second, fourth, sixth, seventh, 
eighth and ninth, as being vague and 
insufficient. 

The second is in these words: “Be- 
cause the said ‘Frederick K. Condict 
with the said other bankrupts,contrary 
to the provisions of the said Bankrupt 





Act and its several supplements, did 
conceal his and their estate and effects 
and did conceal, remove, alter and de- 
stroy the books and writings relating 
thereto.” 

The defects in this specification are 
(1) the want of an averment, that the 
acts complained of were done with in- 
tent to defraud his creditors, and (2) 
in not more particularly specifying 
what property was concealed, or what 
books and writings were destroyed. 
No matters are presented in which the 
bankrupt can raise an issue. The 
third specification is obnoxious to the 
first objection stated in regard to the 
second. Perhaps the reference to 
schedule A, would be sufficient as to 
the past entries in the cash book and 
journal, but there is no allegation that 
the things done were with any fraudu- 
lent intent. The fourth charges the 
bankrupt with being privy to the mak- 
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ing of false, fictitious and fraudulent 
entries in the books of account with 
intent to defraud the creditors, and by 
an amendment’ thereto, afterwards 
allowed by the court, it is specified 
that they were made in the cash book 
and journal and refers to schedule A, 
filed with the specification as contain- 
ing a large portion of such entries. I 
think this is sufficiently definite to 
disclose to the bankrupt the charges 
which he is to meet, and the motion to 
strike out is overruled. The objections 
to the sixth, seventh, eighth and ninth 
specifications are well taken and the 
case must stand as if none such were 
filed. It has been the uniform prac- 
tice under the bankrupt act to consider 
all specifications, as too vague and gen- 
eral, which charge the offence in the 
words of the act. The particulars in 
which the bankrupt has offended 
should be so set forth that he may be 
apprised of the precise matters where- 
in he is alleged to have transgressed. 
Blumenstiel’s Bankruptcy, 504; In re 
Butterfield, 14 N. B. R. 147 ; In re Hill, 
1N. B. R. 275; In re Marsten, 5 Ben. 
313; In reSon, 1 N. B. R. 310: In re 
Erdon, 3 N. B. R. 106. The case rests 
then upon the first, fourth and fifth 
specifications. The first charges a 
preference contrary to the provisions 
of the Bankrupt Act, in transferring to 
one Stephen H. Condit, the father of 
the petitioner, in the month of Novem- 
ber, 1869, their whole stock of mer- 
chandise for the purpose of preferring 
him as a creditor. The fourth with 
making or causing to be made fale 
and fictitious entries in the books of 
account of the firm, and the fifth with 
giving fraudulent preferences to a 
number of their creditors, whose names 
are enumerated in Schedule B. 

I have examined the evidence with 
care and am of the opinion that the op- 


posing creditors,upon whom the burden 
of proof rests, have failed to establish 
the truth of these specifications. It 
does not appear that Stephen H. Con- 
dict was a creditor of the firm when 
the sale of the merchandise was made 
to him, and if he had been, such a 
transfer, two or three years before the 
petition in bankruptcy was filed, was 
not against the provisions of the Bank- 
rupt Act in regard to preference to 
honest creditors. In re Jones, 13 N. 
B. R. 286. 

The entries in books complained of, 
although irregular, seem to have been 
necessary to make them express the 
business of the partnership and to 
conform to the facts of the transactions 
as they actually existed, and the alleg- 
ed fraudulent payments as exhibited 
in Schedule B. were made to their 
bona fide creditors in the regular 
course of their business during the 
years 1869, 1870 and 1871, before any 
act of bankruptey is shown to have 
been committed. 

The petitioner is entitled to his dis- 
charge. 


LIBEL. 


Gardner, et al. v. The Steamer Rosedale. 
{Filed Feb. 11, 1879.) 

The libellant having proved that he fur- 
nished materials for a vessel upon the per- 
sonal responsibility of the owner, the libel 
was dismissed. 

Nixon, D. J.: This is a libel in rem 
to recover the amount due the libel- 
lant for furnishing seats to the steamer 
Rosedale. Both the libellants and 
claimant reside and carry on business 
in New York, and the steamer is owned 
and registered there. She was built 
at Norfolk, Va., in the year 1877, by 
George W. Beach for the claimant for 
the sum of $54,000. The putting in 





of the seats was in the original con- 
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tract for her construction and the seats; The claimant on the other hand 
were ordered by the builder, Beach, |insists that the materials were fur 
before the vessel was launched, but to| nished and the work done on a con 
suve the transportation to Norfolk, she| tract with the builder, Beach, and as 
was brought to Hoboken, N. J., for the | it came without the original contract 
purpose of receiving the seats. After | for building and equipping the vessel, 
she reached there, and about the time | a libel iz rem is not maintainable be 
the libellants began to furnish the arti- | cause the contract was not maritime. 
cles, they learned that Beach had had | The difficulty about the libellants’ case 
trouble about paying his bills, and the|is, that the proof which he offers, that 
work was suspended until some more | Smith, the owner, agreed to pay fo: 
satisfactory arrangement was made|the seats, discharges the steamboat 
respecting payment for thesame. One | from all liability by a proceeding i» 
of the clerks of the libellants called) rem. If the testimony is true, the 
upon the owner's brother, Philemon | credit was not given to the vessel but 
Smith, who he understood was author- | to the owner. and in such cases the 
ized to act for his brother in all mat-!| only remedy for the creditor is against 
ters pertaining to the steamer, and | the owner in personem. 

procured from him a promise that bis} All lien is lost if any ever existed 
brother would pay the bill if the seats! under the local laws by lapse of time ; 
were furnished. Mr. Gardner, one of; andupon the proofs, the libellants 
the libellants, swears that it was in| must be left to their personal remedy 
consequence of this personal guaranty| against the owner. The libel in rem 
by the owner that the debt was con-| is dismissed with costs. 


tracted. 


—-— e+ e—— —__— 


CASES BEFORE THE INFERIOR COURTS. 


UNION CIRCUIT. without a jury. The trespass com- 
plained of is the destruction of a der- 

TRESPASS. rick. The defendant admits the tres- 
-———— pass and justifies it under #& claim of 

Hall v. Brewster title to the land upon which the plain- 


t ( ,y Wm. . Wilsx ‘sq.., of Elizabeth.) . . e 
(Reported by Wm. R. Wilson, Esq., of Elizabeth.) tiff erected it. From the evidence I 
ti f 3pass for destruction by a' ¢ ' 

mqnane « ee sedan ‘ find as a fact in the case that the de 

landlord of a derrick erected by a tenant, Salient ahha title to tl ‘ 
eee ; can, | { clair y o th remises 
the landlord justified under claim of title. _— > atening - . © prom #2 
in his wife and acting in her behalf, 


It appearing that the tenant was in pos- 
session and entitled to notice to quit, Held. agreed by parol to let the locus in quo 
to the plaintiff for ten years. The 





that the defendant’s title was no justifica- 





. | . . . ° 
seme | plaintiff entered into possession under 
Mr. Shafer for plaintiff. ‘the parol agreement, and with thie 


Mr. Lupton for defendant. knowledge of the defendant erected a 


| 


Van Sycxer, J.: By consent of coun-| wharf upon the demised premises, and 


| 
| 


sel this case was tried before the court' also the derrick, the destruction of 
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which is the subject matter of this 
suit. While the plaintiff was in pos- 
session, the defendant destroyed the 
derrick. Starting with these premises 
the controversy as to the title is elimi- 
nated from the discussion. The plain- 
tiff eannot deny the title of the defend- 
ant under whom he entered. He can- 
not set up a title paramount in any 
other person or in the State as owner 
between high and low water mark on 
the tidewater stream. If the plaintiff 
wishes to set up superior rights in 
others adverse to his landlord, he is 
bound to surrender the property to 
him before he can be permitted to 
This suit was originally 
before a justice of the 
peace, where title was pleaded. The 


assert them. 
commenced 


plea of title here admits possession in 
the plaintiff. The plaintiff holding the 
advantage of possession by the agree- 
ment with the defendants, cannot deny 
his title. The rights and liabilities of 
the parties to this suit must therefore 
be adjudged upon the assumption that 
the title to the Jocus in quo is in the 
defendant. ‘The lease to the plaintiff 
or the agreement to make a lease to 
the plaintiff under which he entered, 
was by parol for ten years, and was 
void as a lease, but the plaintiff being 
in under it was a tenant at will and 
entitled to notice to quit. Den v. Drake, 
2 Green 523. The case then stands 
thus: The plaintiff being lawfully in 
possession, the defendant, during the 
continuance of the term, destroyed the 
derrick which the plaintiff had erected 
For this act, the title to the 
reversion after the term was ended, 


thereon. 


which is assumed to be in the defend- 
The de- 
fendant’s act was illegal and therefore 
the plaintiff is entitled to compensa- 
tion for the injury he has sustained. 

If the defendant had in due form of 


ant,furnishes no justification 





law ejected the plaintiff from the 
premises, and then appropriated to 
his own use or had destroyed the der- 
rick, the plaintiff, being out of posses- 
sion, would have been in a position in 
which he might have disputed the de- 
fendant’s title. The defendant not 
having taken that course was not at 
liberty, pending the term and while 
the tenant was in possession, to de- 
stroy the structure, which the tenant 
had erected for his convenient use of 
I find for the plaintiff 
and assess his damages at the sum of 


the premises. 


twenty-five dollars. 


PASSAIC CIRCUIT. 





The State, Frederick Oechslein, Pros. v. The 
City of Passaic. 

The provision of section 11, of the Liquor 
Ordinance of the city of Passaic, that any 
person may, at his own risk and expense, 
briny a suit in the name and for the use of 
the city for the penalty prescribed in the 
ordinance sgainst any person whom he 
may have good reason to suspect or believe 
to be liable therefor, is unreasonable and 
void. 

On certiorari. 

Frederick Oechslein and twenty-one 
others, were severally sued before jus- 
tice: of the peace in Passaic city for a 
penalty of fifty dollars, for selling 
malt liquor without a-license in viola— 
tion of an ordinance of the city of Pas- 
saic. The suits were brought and 
prosecuted by one Arthur H. Green- 
wood as prosecutor, but were in the 
name and in the summons and _ plead- 
ings were stated to be for the use of 
The prosecutor 
acted under the provisions of section 
11, of the liquor ordinance of Passaic 


the city of Passaic. 


city, which section provides substan- 
That it shall be law- 
ful for any person at his own risk and 
expense to bring a suit in the name of 


tially as follows : 
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“The City of Passaic,” and for the use 
of the said city, for the penalty herein 
above mentioned, against any person 
or persons whom they may have good 
reason to suspect or believe to be lia- 
ble therefor ; and that any such per- 
son or persons who shall prosecute to 
conviction any person or persons vio- 
lating the provisions of said ordinance 
shall be entitled to a reward of fifty 
dollars from the city of Passaic. 

The charter of the city of Passaic 
provides that the city may enforce its 
ordinances by penalties to be recovered 
by an action of debt in the name and 
for the use of the city. 

Judgment below was against the de- 
fendants and in favor of the city for a 
penalty of fifty dollars in each case. 


The defendants brought these judg-- 


ments into the Circuit (‘ourt by cer- 
tiorari. 

Messrs. H. K. Coddington and J. 
W. Griggs for plaintiffs on certior- 
ari. 





instituted and prosecuted not by the 
city, but by Greenwood, and that he 
had no authority unless he received it 
by Section 11 of the ordinance. The 
validity of this section is assailed on 
the ground that it is unreasonable. If 
it is unreasonable, it is void. Dillon 
Mun. Corp. Sect. 261. It is unreason- 
able both as to the corporation and as 
to the citizen. It is unreasonable that 
the corporation should be subjected to 
the risk of costs at the option of any 
one who might have good reason to 
suspect that the ordinance had been 
violated and might thereupon sue. 
Suppose this right were extended to 
evidently the 
city might be involved in numerous 


all municipal offences ; 


expensive and fruitless law suits, with 
no indemnity save a right of action 
against irresponsible parties. It is 
also unreasonable that the citizen, 
though suspected on good ground, 


should be liable to be sued at the in- 


| stance of any person so suspecting. It 


Mr. J. B. Stoutenburgh for Green-| is unlawful for a private citizen to ar- 


wood. 
Drxon, J. : 


rest a man reasonably suspected of 


The general rule is that | being guilty of the highest crime, un- 
penalties for the violation of ordinances | 
or by-laws cannot be given to a atran-| 
ger, Bodwic v. Fennell, 1 Wils. 233 ; | 


less in fact such a crime has been com- 
mitted. Reuck v. McGregor, 3 Vroom 
70. It seems to me much more un- 





Graves v. Colby, 9 Ad. and Ell. 356, | reasonable that one should be subject- 
and that the action for their recovery | ed to all the expense and annoyance of 
must be by and in the name of the cor-| suit for violating a mere police reg- 
poration. Dillun Mun. Cor. Sect. 349.| ulation at the instance of any pri- 
This is emphasized by the Charter | vate person, while not only the guilt 
(Sect. 26) which says that the penalty | of the defendant, but also the fact of 
shall be recovered by an action of debt) violation, are still matters of suspicion 
in the name and for the use of the city. merely. I think the Legislature in 
The city must be the nominal plaintiff, tended to subject parties to such suit 
and is to take the fruits of the suit.) only when the corporation or its prop- 
The suit therefore must be instituted | er public officers thought there was a 
and prosecuted by the city. Clearly | fit occasion for its institution. These 
the city may institute and prosecute a| actions then having been instituted 
suit by an agent. But he only is their|and prosecnted without legal warrant, 
agent who has authority to act. It is|the proceedings must be set aside. 
conceded that in this case suit was; Thecourt declined to allow costs 
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against the city, on the ground that 
the suits were not brought by the city, 
and it was as if some irresponsible and 
unauthorized person should institute a 
suit in the name of another and suffer 
a non-suit or other judgment to pass 
against him; it never having been a 
suit of the nominal plaintiff, he ought 
not to be affected by it. 

Proceedings set aside without costs. 


FIRST DISTRICT COURT OF 
JERSEY CITY. 





SUPPORT OF PARTY WALLS. 





Hamilton v. Mullery. 

Under the act te regulate party walls, (Rev. 
p. 809), if the party about to make exca- 
vations more than eight feet deep, agrees 
with the owner of the wall that the latter 
shall direct and pay for the work of sup- 
porting the wallon the former’s account, 
this agreement takes the place of the 
license required in the act, and the money 
paid for such work may be recovered back. 
This action was brought to recover 

money paid by the plaintiff to deepen 
the foundation wall under the plaintiff's 
dwelling upon the boundary of his lot 
adjoining a lot of defendant on which 
the latter erected a building, the plain- 
tiff claiming that the defendant was 
bound to support the plaintiff's wall 
by virtue of the provisions of the act 
of February 22, 1871, (Rev. p. 809) 
which requires the owner of land 
intending to excavate deeper than 
eight feet below the curb or grade of 
the street to protect the wall of an ad- 
joining owner upon the line, if afforded 
the necessary license to enter for the 
purpose. 





The defendant intending to excavate | 
toadepth of more than eight feet, | 
agreed with the plaintiff what work | 
was necessary to protect the plaintiff s 
wall and what workmen should be em- 


ployed, and it was understood that the 
work should be done under the direc- 
tion of the plaintiff who was tu super- 
vise it and pay for it for the defendant. 
No license to the defendant to enter 
was given or asked for. In accordance 
with this agreement an additional 
foundation was built under the plain- 
tiff's north wall, and the plaintiff paid 
the cost of the work. After the work 
was begun the defendant changed his 
plan so as not to need excavation of 
more than eight feet, but he gave no 
notice of this to the plaintiff. 

Upon tie trial of the cause, April 
16th, 1878, a judgment was rendered 
for the plaintiff, and on an appeal be- 
ing taken, a settlement of the case was 
made Dec. 2, 1878. 

Ranvo.rs J., after stating the facts 
in detail, made the following determin- 
ations of law: 

1. That the defendant, when he com- 
menced the excavations on his lot with 
the intention of carrying them deeper 
than eight feet below the curb or grade 
of the street, was,by the statute, u.der 
obligation to preserve the wall of the 
plaintiff from injury and support it by a 
proper foundation, if afforded the nec- 
essary license to enter on plaintiff's 
land. 2. The employment by the de 
fendant of the plaintiff to procure and 
pay for the necessary work, to support 
the plaintiff's wall, was equivalent to 
a license to euter on plaintiff's land, if 
by the terms of the statute a license 
was necessary in such a case. 3. Such 
employment by the defendant of the 
plaintiff, rendered a license unneces- 
sary and plaintiff may recover without 
it. 4. Under the agreement between 
the parties, and the request by the de- 
fendant of the plaintiff to procure and 
pay for the work necessary to be done, 
the law implies a promise by the de- 
fendant to pay the plaintiff. 5. The 
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subsequent change of plan of building 
by defendant, after excavations were 
commenced, by which the excavations 
would not be required to be so deep as 
was intended when they were com- 
menced, and as would be required by 
the building intended by the first plan, 
did not release the defendant from his 
obligation to the plaintiff, in the ab- 
sence of notice to the plaintiff of sach 
change of plan; nor, 


in case notice 
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there was sufficient depth of excava- 
tion actually made to make it neces- 
sary to preserve the plaintiff's wall 
from injury and support it by a proper 
foundation. 6. The plaintiff is entitled 
to judgment for fifty-nine dollars and 
fifty-eight cents, the cost paid by him 
of the foundation put under his wall, 
debt, and four dollars forty nine cents 
costs of suit. 


On appeal the judgment was sus 


had been given of such change, after tained. 





ABSTRACTS OF RECENT DECISIONS IN NEW JERSEY. 


COURT OF CHANCERY. 


jedge, and not merely by way of argu 
| ment or inference, or upon information 


Marshalling of Assets.—The per- | and belief, the general rule is that th: 
sonal property is the primary fund | injunction will not be dissolved. Cit 


for the payment of the debts of the 
the 


testator in absence of any pro 





Butler, 3 C. E. Gr. 


ing, Suffern v. 


| 222; Everly v. Rice, 3 Gr. Ch., 555; 


vision to the contrary in bis will, and | 


the holder of a mortgage will he com- 
pelled, on cross bill filed in a foreclose- 
to the 


selling the 


ure suit, to resort 


property before land.— 
Sluck v. Emery. 


cellor. 


Opinion by Chan 


personal 


It is no objection to a claim for this | 


relief on the part of the widow, that 
she joined in the mortgage, por does 
the fact that after the 


executed, she entered into an arrange- 


mort@iure was 


ment by which the real estate was 
divided between her and her children, 
raise a presumption that she accepted 
the arrangement subject to the pay- 
ment of the mortgage out of the land. 


— Thid. 


Injunction.— Where the facts on 


which the equity of a bill rests are 


positively and explicitly denied by the 


Boston Franklinite Co. v. N. J. Zine 
Co., 2 217.—Still v. Hilton. 
Opinion by the Chancellor. 

There 


Beas. 
are exceptions to this rule, 
but to relieve a case from its operation 
it must appear that a dissolution will 
deprive the party holding the injunc- 
tion of all relief if he is finally success- 
that 
other 


fui, or w aissolution will work 


some irreparable mischief, or 


place him in a position of peculiar 
Citing Greenin v. Hoey, 1 


Ames, 3 Stock., 


hardship. 
Stock., 138; Scott v. 
263.— Lbid. 

On a motion to dissolve an injunc 
Held hiat 


the case was destitute of every element 


tion upou bill and answer. 


necessary to exempt it from the oper- 
ation of the general rule. Injunction 
dissolved with costs. —JZbid. 


Purchase Subject to Mortgage. 


defendant on his own personal knowl-|!—Deficiency.—Where the purchaser 
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of land encumbered by a mortgage 
agrees to pay a particular sum as pur- 
chase money, and on the execution of 
the contract of purchase money, and 
on the execution of the contract of 
purchase, the amount of the mortgage 
is deducted from the consideration and 
the land conveyed subject to the mort- 
gage, the purchaser is bound to pay 
the mortgage debt, whether he agreed 
to do so by express words or not.— Heid 
v. Vreeland. Opinion by Vice Chan- 
cellor, February 14, 1879. 

A creditor is entitled to the benefit 
of all collateral obligations held for the 
payment of the debt by any person 
liable to him as surety. —JZbid. 

In a suit to foreclose a mortgage 
seeking a devree for deficiency against 
the purchaser of the mortgaged prem- 
ises, where the only evidence on the 
subject of cdeficieney was a deed which 
admitted in the usual manner the 
receipt of the whole amount of the 
purchase money, and contained no allu- 
sion to the’ mortgage except in the 
covenant against encumbrances, which 
declared that the lands were free from 
all encumbrances “ except mortgage of 
$2,000, part of consideration money.” 
Held that this was not sufficient proof 
that the amount of the mortgage was 
deducted from the consideration. De- 
cree for deficiency refused.— bid. 

Preferred Claim.—Zmployee—Dray- 
man.—A drayman who is in the regu- 
lar employ of a corporation, and whose 
services are of a kind or class which 
the corporation must have in order to 
continue its business, is entitled to the 
protection given to employees by the 
sixty-third section of the act concern- 
ing curporations.— Watson v, Watson 
Mftg. Co. Opinion by Vice Chancel- 
lor. 

The 


engaged in the manufacture of iron 


defendant corporation was 





for the construction of bridges, build- 
ings, &c. The assets were taken pos- 
session of by the court under the 
insolvent corporations’ act. The peti- 
tioner was a drayman who used to 
carry goods for any one who employed 
him, but for three years past he worked 
for the defendant regularly and almost 
constantly and exclusively, under a 
contract to do all their carting. He 
was entirely under its control in all 
matters within the scope of his employ- 
ment. Held that he was an employee 
within the meaning of the sixty-third 
section above mentioned and was 
entitled to a preference over general 
creditors.— Zbid. 

Solicitor’s Lien.—A decree having 
been made that one of the defendants 
should pay certain moneys to the com- 
plainant (not saying “ or to her solici- 
tor’), the complainant's solicitor served 
on the defendant's solicitor a copy of the 
decree witli a notice that he had a lien 
on the moneys therein directed to be 
paid. Notwithstanding this notice, the 
defendant paid the whole amount of 
the decree to the complainant. Held, 
that the court will protect the lien of 
the solicitor under such circumstances. 
(Welch v. Hale, Douglass, 238 ; Martin 
v. Hawk, 15 Johns. 405.) That there 
was nothing in the form of the decree 
to justify the payment in disregard of 
the notice, and that the defendant 
must pay the solicitor the amount for 
which he had a lien, not exceeding the 
amount paid the complainants. Ref 
erence ordered to determine the 
amount. — Barnes v. Taylor. 
by Chancellor, Feb. 14, 1879. 

Foreclosure.— Sheriff's fees.—Up- 
on a bill to foreclose a second mort- 
gage to which the first mortgagee 
was made a_ party, the first 
mortgage was proved and an execution 
was issued for the sale of the mort- 


Opinion 
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gaged premises to pay the two mort—| tion to invoke the aid of the court.— 
gages in their order. The premises | Munster v. Rikemeyer. Opinion by 
were sold and did not bring enough to| Alward J. District Ct. of Elizabeth. 

pay the first mortgage. Held, thatthe| Mechanie’s Lien. — Not waived 
first mortgagee having chosen to come| by accepting Notes.—Where before 


in and take advantage of the suit, the | materials are furnished for the erection 








Sheriff’s execution fees should be| 
taken out of proceeds. Berlin B. & L. 
Ass'n v. Clifford. Opinion by Chan-| 
cellor, filed Feb. 14, 1879. 


INFERIOR COURTS. 
Sunday Law.—7ort.—Lhe defen- 
dant drove negligently but without 
malice against the plaintiff who was 
driving for pleasure on Sunday. In an 
for damages—held, that the 
The plain- 


without | 


action 
plaintiff could not recover. 
tiff cannot establish his case 
proving that he has violated the Sun- 
day law aud is therefore not in posi-—' 


unpaid, 


of a building, the material man agrees 
to accept notes of the owner in pay- 
ment, and the notes at maturity are 
% mechanic's lien will lie 
against the building and land, and the 
agreement to accept the notes, al- 
though made before the materials are 


furnished, is not a waver of the right 


to-put a lien on the building. France 
v. Netherwood Hotel Co. Union 
Cireuit Court. 

The fact that the agreement to 


accept the notes was made before the 
materials were furnished does not 
distinguish this case from Hdwards v. 
Derrickson, 4 Vr. 39—Ibid. 





VARIOUS 


CITY DEBT. 





There is no question more pressing 
in the State than that of city debt. 
From the Governor’s message we have 
the following figures : 


Ass’d value of all 


property taxable. Debt. 


“lizabeth, 13,579,650 5,808,590 
tahway, 3,093,275 1,690,000 
ersey City, 69,404,201 14,217,435 
Newark, 84,704,000 8,824,455 





Admitting that assessed values are 
often less than real ones, or that the | 
statements of the various cities from | 
which the estimate is taken may be | 
made up on different principles, still 
the exhibit is sufficiently startling. In 


round numbers the city debt in New- | 


TOPICS. 


ark is one ninth of the assessed value 
of all property within the city, in Jer- 
sey city one fifth, and in Rahway and 
Elizabeth about one half. In other 
words a mortgage for these amounts 
exists on all the property within those 
towns. 

The immense size of these liens is 
another frightful consideration. If it 
was distributed on the various prop- 
erties each man would know for how 
much his property must answer. Now 
no man can tell how this burden will 
be distributed, or which of the weary 
workers may fall in the path of this 


| jugyernaut. 


The question is further complicated 
by the fact that the cities, at least in 
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some cases, seem to have been paying 
their interest, not out of taxes, but out 
of new bonds. The annual interest on 
the debt of Elizabeth at seven per 
cent. would be $406,595. The interest 
raised and paid is $216,000. Differ- 
ences to a less amount exist in the in- 
terest account of the other cities. This 
portentous cloud of debt is increasing. 

What is more, no sufficient means 
appear to have been provided by law 
for the payment of such liens. Taxes 
in old times were only for the current 
expenses of government, and were col- 
lected from chattels only, or at most 
from crops, trees and fences, not from 
the land itself. Our modern laws fol- 
low the same analogy. Taxes and 
assessments are made by a sale not of 
the land but of its use for a term of 
years. But no circumstances exists to 
give that sale a value. Possession is 
not given of the land, it is only a lease 
at best. It is redeemable for three 
years. It requires formalities and le- 
gal notices to make it good against 
mortgages. It is subject to all sorts 
of legal technical objections. It is 
frowned on by the courts and the com- 
munity, as a mode of oppression. As 
a result tax titles are bought at most 
inadequate prices, and held and en- 
forced only by those who are mean 
enough to enter into the speeulation 
of buying elaims against their neigh 
bors in order to turr. them ont of their 
property. Therefore the city itself 
buys the tax titles year after year and 
collects but a portion of its taxes. The 
rest accumulate, or if paid are paid by 
tax pirates. 

But further no one can be certain 
from what these debts will finally be 
paid. The tax books contain the per- 
sonalty of the town residents, but 
high taxes, the mere threat of collect 





ing these debts, would drive every 
active business man, every man of 
wealth from the town and leave it a 
city of deserted houses, surrounded 
by land ; once high priced lots, then 
waste parcels, useless for farm and 
dwelling alike—owned by no one. 

But thegreatness of the evil of oppres- 
sive taxation is aot measured by the 
property taken or destroyed. It lies far 
more in throttling enterprise, smother- 
ing business, driving away the prudent 
householder. The city cannot even take 
refuge in insolvency. Its property 
can never be so thoroughly sold to 
pay its debts that it is not still liable 
to city taxation to pay city debts. The 
State cannot abolish its debts, so that 
repudiation is not possible. The only 
remedy that has ever been suggested 
is the absolute repeal of its charter, a 
remedy attempted in the case of Mem- 
phis It cannot assign its property 
and go into insolvency. But it can 
choke the living streams of civilization 
with a halter of taxes. 

The question is rendered still more 
difficult by the constitution of our city 
governments. All considerations of 
prudence have failed to prevent the 
constant increase of these debts to pay 
for so called improvements, or for the 
interest on what already exists. Series 
after series of sinking funds, assess- 
ment bonds, funding bonds, pledged 
bonds securing notes, interlace and 
cover each other so that it is almost 
impossible to find ont what the debt 
is. Our best citizens state their in- 
ability to understand the figures of 
the anditor's statement. The Governor 
himself confesses the difficulty with 
which he ascertained the figures which 
he gives. 

WHAT 18 THE REMEDY ? 
Ist. Knowledge. Confidence is be- 
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gotten of ceriainty, and confidence 
only can save some of our cities from 
years of depression. 

2nd. No new debts. A law—per- 
haps a constitutional provision—for 
bidding the issue of bonds, notes, or 
acknowledgment of indebtedness, ex- 
cept renewals of the principal of former 
bonds or notes, endorsed on or annex- 
ed to them. No such renewal should 
be valid unless so annexed. 

3rd. The reduction of expenses. Let 
the power to lay out improvements be 
suspended by general law in all cities 
whose debts exceed a quarter of the 
assessed value of its lands, except so 
far as to permit the owners to improve 
for themselves. In such case we need 
also, 

4th. The apportionment of the debt. 
So that owners may feel safe except 
against their proportions. 

With the consent of all the 
holders the whole amount might be 
apportioned on the whole property 
and mortgages accepted from each 
owner at low interest in payment of 
the proportion. 

5th, Perhaps in aggravated cases 
the return of the city government to 


bond- 


the ward meeting may be a necessity. 

No safer govern:nent than that of the 

town meeting has ever been devised. 
R. W. P. 


NOTICE OF PROTEST. 


The following extract from the opin- 
ion of Depue, J., in Burk v. Shreve, 10 
Vr. 214, is a concise statement of the 
law and a valuable collection of cases 
on Notice of Protest, which would be 
the circuit, and 

the 
is no 


useful to counsel on 
is much commended to 
perusal of notaries. As there 

reference to this part of the opinion in 
the index to 10 Vroom, it is likely to 


to be 
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be overlooked, and we think it worth 
while to print it here for ready refer- 
ence : 

Proof that 
given, without proof of its contents, is 
prima facie evidence of sufficient no- 
tice. The notice being in the endorser's 
possession, and within his power to 
will be presumed to have 
been in due form, in the absence of 
evidence to the contrary. But with 
respect to the time and manner of giv- 
ing or sending notice, there is no pre 
To 


of en- 


notice of protest was 


produce, 


sumption against the endorser 
hold him liable on the contract 
dorsement, it is necessary to show pos- 
itively, that notice was given or sent at 
the proper time, or to establish a clear 
case of waiver. Burgess v. Vreeland, 
4 Zab. 71; Sussex Bank v. Baldwin, 
2 Harr. 487. As was said by Dayton, 
J., in the case last cited, when speak- 
ing of the time of giving notice, “Theie 
is nothing wherein greater strictness is 
required than on this point. It is laid 
down that notice of non-payment can- 
not be left to inference, without posi- 
tive proof.” 

The general rule is, that notice, when 
sept by mail, must be placed in the 
post-office in season to go by the mail 
of the day after dishonor, that closes 
after the commencement of usual bus. 
iness hours, allowing a reasonable time 
in such business hours, for preparing 
and posting the notice. Burgess v. 
Vreeland, 4 Zab. 71. Inability to find 
the endorser or ascertain his residence 
will exense delay in giving or sending 
notice, provided reasonable diligence 
be used in endeavoring to ascertain 
his resilience, and notice be given in a 
reasonable time after the same is ascer- 
tained, or be sent by the proper mail 
of the next day after the information is 
received. Winans v. Davis, 3 Harr. 


276 ; Woodruff v. Daggett, Spencer 
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626 : Howland v. Adrain, 1 Vroom 41. 

The notice must be directed to the 
endorser at the post-office nearest his 
residence, or at which he usually re- 
Hazelton Coal 
Co. v. Ryerson, Spencer 129. But when 
the residence of the endorser is not 


sorts for his letters. 


known, and notice is sent after diligent 
inquiry, in accordance with information 
on that subject, such as a prudent bus 
iness man would act upon, it is suffi- 
cient, though the information be in 
correct. Chapman v. Lipscombe, 1 
Johns. 294; Bank of Utica v. David- 
son. 5 Wend. 587: Bank of Utica v. 
Bender, 21 Wend. 643; Carroll v. 
Upton, 2 Sandf. 8. C. 171; Harris v. 
Robinson, 4 How. (U. S.) 336; Lam- 
Ghiselin, 9 How. 552. By 


statute, in certain cases, provision is 


bert v. 


made for directing notices to an en- 
dorser at the place where the note, 
check, draft or bill of exchange is pay- 
able, when “from the best information 
obtained from diligent inquiry, the 
endorser is reputed to reside or have 
a place of business” there. 
p. 690, § 16. 

What is “reasonable diligence,” or 


Revision, 


“diligent inquiry,” or ‘‘reasonable in- 
formation,” is a mixed question of law 
and fact, depending on the circum- 
stances of each particular case. It was 
not contemplated by the legislature 
that these questions should be decided 
by the notary, whose conduct, in most 
cases, will enter largely into the cir- 
cumstances on which the regularity of 
The lan-| 
guage of the act, as well as public pol- 
icy, forbid it. The certificate of the 


notary comes io the place of his testi- 


his proceedings depends. 


mony. It must state the facts upon 


ILLICIT DISTILLING. 


In the U. S. District Court, before 
Judge Nixon, a criminal case of some 
interest. was closed January 30th. In 
1876 a large illicit distillery was found 
in the cellar of an old Brewery in New 
Brunswick, the walls of which had 
been entirely built after the introduc- 
tion of the apparatus so that there was 
/no access or egress except by two man- 
‘holes, and no mode of introducing 
| materials except by secret pipes. The 
place was surprised and the workmen 
captured in the act of distilling. These 
men were soon tried and convicted and 
facts were developed which led to the 
indictment of Patrick Breslin, a lead- 
ing politician in Brooklyn. as the prin- 
cipal 





who organized the fraud and 
furnished the funds. He was at last 
brought to trial on the 29th of last 
He was defended by Gen. B. 
F. Tracy with great ability and zeal, 
‘and offered many of the officials of 
Brooklyn as witnesses to his good 
character. But the proof was too strong 
and he was convicted on all the counts 
of two indictments and sentenced to 9 
months imprisonment and $2,000 fine. 

There were only two legal points 
discussed in the case. It was contend- 
ed by Gen. Tracy that a man who 
merely lends money to another for the 


month. 


purpose of enabling him to engage in 
the business of fraudulent distilling, 
but without any actual pecuniary 
interest in the business, cannot be held 
liable as a distiller under section 3247 
of the revised statutes. This position 
was sustained by the conrt. 

It was also insisted that a man who 


receives end sells the products of illicit 





which the eourt or jury is to decide 
whether the liability of the sameecen! 
has been fixed. 


distillation sent to him by the mann- 
facturers with full knowledge of their 
violation of the law, cannot be held 
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guilty of aiding and abetting the fraud- SIR ALEXANDER COCKBURN. 
ulent removal of the spirits under sec- anaes 
tion 3296. This was not sustained by| The following account of Sir Alexan- 
the court and, on proof of the facts der Cockburn in the trial of the libel suit 
stated, the defendant was convicted|0f Robertson v. Labouchere is worth 
under that section. preserving : 

An amusing instance of the self-| ‘No forensic display during this 
destruction of a witness occurred in| trial can be compared with the work 
this trial. Michael Burns, who re-|donefrom the bench. Sir Alexander 
ceived and sold the whiskey in New|i8 @ picturesque, almost a pathetic fig- 
York for Breslin, was called to prove|ure, in his ermine robes and snowy 
that it was not whiskey but cider. He wig, with his refined face and never-fail- 
asserted that be had received twelve!ing gentleness of demeanor. He is 
barrels of cider and stoutly maintained plainly master of his own court. No- 
that it was all cider and not whiskey. | body ventures on a liberty with him. 
On being asked how he was informed | The most impetuous counsel is checked 
when the barrels would arrive he in- | in a moment by a movement of his 
stantly replied, “‘ Why, Breslin would| head. I never once heard him raise 
come in the store and say, ‘there will 'his voice, no matter what storm might 
be two barrels of whiskey —oh! I | be raging beneath him. If he had not 
mean cider—coming to-day—excuse a motto already, he might fairly adopt 
me, gentlemen, I meant cider-- don't | the famous guvos ego—/ He possesses 
count this against me, I am so used to|in perfection the art of sifting the 
talking of whiskey that I made a mis- | essential facts out of the heap of chaff 
take.” His ludicrous excuses only| which has accumulated about them, 
made matters worse, and nothing was|and of putting them to the jury with 
needed to change his position to that | such coherent simplicity that the dull- 
of the best witness for the govern- | est must comprehend them. He did 
ment. what neither of the counsel had done. 

He arrayed the facts. 











MISCELLANY. 


N. J. SUPREME COURT. J Mann, Edward Russ, Jr., Clarence A. Drew, 
Edward $8. Black, Michael F. Barrett, Henry 
The f-llowing were admitted at the Febru- 8. Scovel, Nimrod Wooley, Jr.—20. 
ary Term, 1879, of the Supreme Court : CounsELLOoRS.— William ‘'. Spencer, Hollo- 
Arrornreys.— Walter L. Hatfield, Augustus | way W. Hunt, Edward L. Price, Edward W. 
H. Dilliehn, Benjamin B. Ogden, Edward H. Strong, William A. Logue, L. DeWitt Taylor, 
Murphy, John C. Pyatt, George F. Hanson, | Francis C Lowthorp, Thomas E. French, The- 
W. H. Jobnson, Paul A. Queen, Daniel Vliet, |odore Ryerson, John A. McGrath, William 
Symmes B. Hutchinson, Allen H. Gangewer, |McAdoo, George W. Savage, Jr., Augustus 
Frederick W. Ward, John J. McCarthy, T. ' W. Bell, Charles H. Runyon—1¢4, 
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LATEST PUBLICATIONS. 





New Jersey Law Reports, Vol. 40, Part III, 
By Garret D. W. Vroom, reporter, Trenton. 
The third part of Eleventh Vroom contains 

an unusual number of interesting and impor- 

tant cases. It is peculiarly rich in valuable 
material, and vontains a large number of cases 
in which important principles are thoroughly 
discussed. To mention but afew: there are 

Woodside v. Adams, on chattel mortgages ; 

Martin v. Franklin Ins. Co., on the modifica- 

tion of written contracts by parol; Hurff v. 

Hires, on the sale of part of a mass; The 

State v. Hunter, on the jurisdiction of this 

State over a murder when the death occurs in 

another State. The head-notes are especially 

complete, and the indexing very well done. 


A Digest or New York Decisions from the 
earliest period to July, 1878, comprising 
all the cases to be found in the reports, to- 
gether with a table of cases, affirmed, re- 
versed, overruled and otherwise criticised, 
by Stewart Rapalje of the New York bar. 

Frederick D. Linn. 

This is a very valuable book ‘The reports 
of the State of New York area very rich mine 
of legal learning. ‘There are few subjects 
which have not come before the courts of 
this State, and this book undertakes to refer 
to all the cases which have ever been report- 
ed there. There is no attempt to state what 
any case decides. This you cau learn better 
from the case itself, and there is often much 
time wasted in wading through the abstracts 
of numberless cases contained in the ordinary 
digest in hope of finding one in point. The 
plan of this digest is totake all the subjects 
of the law in alphabetical order, and divid- 
ing them into divisions, subdivisions, and 
captions to give under each caption a list of 
the cases bearing upon the rule or subject 
there stated. ‘The divisions are sufficiently 
minute to make it tolerably certain that the 
cases cited will all bear upon the precise 
point that one is examining. ‘The general 
index at the end supplies deficiencies which 
arise from the fact that no two persons agree 
exactly under what title every point is to be 
found. The usefulness of a digest depends 
very much on the way in which the matter 
is presented to the eye. The eye should be 
able to catch each subject or subdivision at 
a glance, This book is admirably arranged 


Jersey City : 


of the book does credit to the New Jersey 
publisher. 


International and 
Albany : 


Tue Law or ExtTrapirIon, 
inter-state, by Samuel ‘I. Spear. 
Weed, Parsons & Co. 

This is a law book to be read through with 
much pleasure, and not merely referred to 
for an authority or a principle and then laid 
aside. The reason is that it is not a compen- 
dium of cases nor an abstract of the law, but 
an intelligent discussion of the principles of 
a subject with which we are not very familiar, 
illustrated and enforced by reference to the 
cases. The first five chapters are devoted to 
the discussion of the question which arose in 
1876, between the United States and Great 
Britain in regard to the extradition of Wins- 
low. The author takes the position that a 
criminal who has been extradited under the 
treaties of the United States should not be 
tried for any previous offence, except that for 
which his extradition was demanded. He 
takes the same position in regard to extradi- 
tion between the States and criticises the de- 
cision of Judge Nixon in the matter of Benja- 
min Noyes, 1 New Jersey L.J. 152. It may be 
well to add that this criticism will be found 
on page 345, for it is not réferred to in the 
table of cases. 

This is one of the books which you do not 
want very often, but when you do want it, 
you want it very much. 

JonES ON RarLroap Securities. A treatise 
on the law of railroad corporate securities 
including municipal aid bonds, by Leonard 
A. Jones. Boston : Houghton, Osgood & Co. 


OPINIONS FILED. 





[The name of the counsel for the moving 
party is placed first. ] 
BY THE CHANCELLOR. 

Stockman v. Wallis. Counsel: Mr. 38. 
Morrow, Jr., Mr. Magee. Motion for Re- 
ceiver. Opinion filed January 31. 
appointed. 

Chetwood v. Coffin. Motion for receiver. 
Counsel : Mr. J. Chetwood, Mr. Magie. Opin- 
ion filed January 31. Receiver appointed. 
Green’s Executors v. Green. Bill for con- 
struction of will and directions. Counsel : 
Mr. C. Parker, for Ex’trs., Mr. J. Wilson for 
Mrs. Blackwell, Mr. Kingman for guardian. 
Opinion filed February 5. Decree coustruing 


Receiver 





in this respect and the mechanical execution 


will. 
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Williamson v. Fox. Bill to foreclose, and 
Counsel: Mr. P. W. Cross, Mr. 
Decree 


answers. 
Wyckoff. Opinion filed February 5. 
for complainant. 

Slack v. Emery. Bill and cross bill. Coun- 
sel: Messrs, I. N. Voorhees and G. A. Allen, 
for Andrew Slack and 8S. D. Slack Adtr., Mr. 
J. T. Bird for Delieah Slack. Opinion filed 
February 5. Decree for Delieah Slack. 

Montgomery v. Simpson. Final hearing. 
Counsel: Mr. Bigelow, Mr. J. F. Hageman. 
Opinion filed February 6. Bill dismissed. 

Brasted v. Sutton. Petition for receiver. 
Counsel: Mr. Roe, Mr. Opinion 
filed February.7. Receiver appointed. 

Carpenter v. Smith, Petition to set aside 
sheriff's sale and for leave to’ defend. Coun- 
sel: Mr. Hewett, Mr. J. H. Carpenter. Opin- 
ion filed February 7. Petition grauted. 

Wills v. McKinney. Final hearing. Coun- 
sel: Mr. Mills, Messrs. Thompson and Coult. 
Opinion filed February 7. Decree for com- 
plainant. 

Bellv. Bradner. Final hearing. Counsel : 
Mr. I. W. Scudder, Mr. Bradner. Opinion 
filed February 11 Decree for complain- 
ant. 

Stein v. Dunn. Final hearing. Usury. 
Counsel: Mr. C. Meyer, Jr., Mr. M. L, 'Trim- 
mer. Opinion filed Feb. 14. 
plainant. 

Barnes v. ‘Taylor. 


Yochran. 


Decree for com- 


Ou motion by solicitor 
to establish his lien on decree. Counsel: Mr. 
Dillaye, Mr. Aitkin. Opiniou filed February 
13. Order for solicitor. 

Cook v. Bodine. 
Mr. Lindabury, Mr. Bergen. 
Feb. 14. Bill dismissed. 

The Nassau Bank v. Brown. On demurrer. 
Counsel: Mr. F. F. Frelinghuysen, Mr. W'S. 
Whitehead. Opinion filed February 14, De- 
murrer sustained. 

Berlin B. & Li. Association,v. Clifford. On 
motion. Counsel: Mr. Lowe, Mr. Drake, 
Opinion filed Feb. 14. Order for complainant. 

Thornton v. Roberts. Final hearing. Coun- 
sel: Mr. F. Voorhees, Messrs. P.L. Voorhees, 


Final hearing. Counsel : 


Opinion filed 


Sooy, Pancoast and Barrows. Opinion filed 


Feb. 14. Decree construing will. 


BY THE VICE-CHANCELLOR. 
Howard v. Francis. Bill for construction 


of will and directions. Counsel: Mr. G. E. 


Stitt v. Hilton. Motion to dissolve in- 
junction. Counsel: Mr. T. N. McCarter, 
Messrs. R. W. Parker and C. Parker. Opin- 
ion filed February 6. Injunction dissolved. 
Watsou v. Watson Mf’g. Co. Order to show 
cause. Counsel: Mr. Wortendyke, Mr. A. 
B. Woodruff. Opinion filed February 11. 
Order for petitioner. 

Heid v. Vreeland. Final hearing. Counsel : 
Mr. Atwater, Mr. Ackerson. Opinion filed 
Feb 14. Decree for deficiency denied. 


BY J. D. BEDLE, ADVISORY MASTER. 
Shouse, Trustee, v. Delaware Rolling Mill, 
etal. Bill to foreclose chattel mortgage. 
Counsel : Mr. Wm. M. Davis, Mr. J. M. Rob- 
eson. Opinion filed February 7. Decree for 
sale and reference. 


VICE-CHANCELLOR ’SCALENDA R. 
MARCH AND APRIL, 


[For March see February number. The 
place of hearing is Newark, at 10 a.m., unless 
otherwise stated. | 
April 2. Mutual Life Insurance Co. v. Norris. 
Counsel: Mr. E. Q. Keasbey, Mr. 
R. 8. Green. 
April 8, Stanford v. Lyon. Counsel: Mr. L. 
McCarter, Messrs. Vannatta and T. 
N. McCarter. 
‘* Y, Same case. 
** 14, Hoxsey v. Erie Railway. Counsel : 
Mr. Hoxsey, Mr. C. Parker. 
‘* 15, McFarland v. Roaly’s Ex’r. Counsel : 
Mr. Coult, Mr. G. W. Hubbel. 
‘ 16, Hockenjos v. Whitehead. Counsel : 
Mr. Cobb, Mr. J. Whitehead. 
‘ 92, Skellinger v. Skellinger. Counsel : 
Mr, A. Mills. 
‘* 293, ‘Tavercool v. Hill. Counsel: Mr. 
Thompson, Mr. Cochran. 


We regret that the opinions of the Supreme 
Court at the February Term were delivered 
too late for publication in this number, 





Henry E. Wauwace, for many years editor 
of the Legal Intelligencer of Philadelphia, died 
| March 3, in the sixty-fifth year of his ag 
| He was born in Philadelphia in 1814, of 
Quaker parents. He acquired sufficient 
knowledge of the law by private study to se- 
cure his admission to the bar shortly after 





P. Howard, Mr. W. H. Francis. Opinion filed | obtaining his rhajority, and in 1812 he started 


January 24. Decree construing will. 


Ithe Pen nxylounia Law Journal. 
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